
Introduction
Before the controversial Second Amendment was written, the colonies 
already had a plethora of gun laws in place, developed from English 
common law and the common-sense opinions of everyday Americans in 
the founding era. It was illegal in many states to own an unregistered 
weapon, to wear or brandish a weapon in public, or to stand one’s 
ground when threatened by violence. Americans were allowed guns not 
by virtue of constitutional principles, but for purely practical reasons, 
and if the government determined that a person was unfit to have a 
weapon, that weapon was taken with less controversy or objection than 
would be the case in the modern era. Guns were a privilege of citizens 
in good standing, and not a right to defy the government.

This chapter explores the history of the gun-rights’ debate in the era 
before the Second Amendment and shows that gun control predates 
gun rights by at least two centuries. The effort to control guns was 
an outgrowth of English common law tradition and the reasoning of 
legal scholars of the era, coupled with practical experience. Guns were 
regulated because of their inherent danger, and this system remained 
in place until the late nineteenth century when political, economic, and 
social transformations led to the birth of the gun-rights movement. 

Topics covered in this chapter include:
 • Colonial law
 • John Adams, first vice president and second president of the 

United States
 • Nunn v. Georgia
 • The right to “stand your ground” versus the responsibility to retreat

1
FOUNDATIONS OF CONTROL
The History of Gun Control in Pre-Constitutional America 

(1600–1791)

This Chapter Discusses the Following Source Documents:
Diary entry by John Adams, March 14, 1776
U.S. Constitution, Article III



Foundations of Control
The History of Gun Control in  

Pre-Constitutional America (1600–1791)

Most gun-rights advocates are familiar with the idea that the Second 
Amendment provides American citizens with a right to keep and bear 
arms. The concept of “keeping” arms has been interpreted as the private 
ownership of firearms, while “bearing” arms has been interpreted as the 
belief of the Founding Fathers that Americans should have the right to 
carry weapons. Both of these concepts depend on how the amendment 
is interpreted. The words of the Second Amendment now adorn tee-
shirts, shot glasses, and bumper stickers. Less attention is paid to the 
effort to regulate guns—typically called “gun control”—whose history is 
older than the Second Amendment or the first federal firearms laws in 
America. 

Exactly when the first firearm was demonstrated has been lost, though it 
is estimated that it happened in China between the tenth and early thir-
teenth centuries. It is likely that some immediately recognized the new 
weapon’s potential for warfare and defense and others likely thought, 
“That seems dangerous, and I’m not sure everyone should have one of 
those.” Gun control predates gun rights as a reaction to a dangerous new 
technology. In Imperial China, where the technology was invented, his-
torians have found laws regulating the ownership of guns and the use of 
gunpowder in every society that adopted these weapons for military and 
civilian use in the centuries that followed. 
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Hand cannon from the Chinese Yuan Dynasty (1271–1368). By Ytrottier, via Wikimedia.

Guns came with the colonists to the New World, and they were an es-
sential tool for early European Americans struggling to survive in an alien 
wilderness. As these settlements evolved into more substantial commu-
nities, the resulting governing bodies soon attempted to address threats 
to public safety with substantial regulations on the ownership and use of 
weapons. Many aspects of modern gun ownership—including the right to 
carry weapons, the right to use them in self-defense, and freedom from 
governmental regulation—are issues that were debated in the colonial 
era, and are still debated in modern forums for political conversation and 
exploration, like this work. 
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Guns in the Common Law
American colonial culture was an offshoot of British culture, and many 
traditions were imported along with the first colonists. The colonists 
observed English holidays, they (somewhat foolishly) struggled to grow 
English crops in the vastly dissimilar landscape, and they followed English 
social customs. They also brought with them the English system of law, a 
combination of royal edict and judicial verdict that had been evolving for 
thousands of years. There were two basic forms of law in England, statu-
tory and common, and both were used in creating the first colonial legal 
systems. After independence and the ratification of the U.S. Constitution, 
America adopted its third form of law, “constitutional law,” which can be 
seen as a broad legal framework within which the other laws of the nation 
function. 

Constitutional law is derived directly from interpretations of the Constitu-
tion and its 27 amendments. Over time, the culture of the founding gen-
eration has become so distant that it is difficult to interpret the precise 
meaning of constitutional principles. The interpretation of the Constitution 
is also frequently clouded by political aspirations. In any case, the U.S. 
Constitution is not static; rather, it is a set of principles that can evolve. 
Both the Constitution itself and its interpretations can change, as with the 
addition of new amendments or Supreme Court decisions, which can be 
affected by unexpected shifts in public opinion.

Statutory law emerges over a much shorter time frame and includes only 
laws created by a legislative body, like a congress or a parliament. Stat-
utory law is highly mutable in that the laws established by one legislature 
may be abandoned by that same, or next, legislature. Statutory laws may, 
therefore, last for years, or may only be in place for weeks, depending on 
how the law functions or is received by voters and legislators. Statutory 
law exists at the federal level, which applies to the whole country; the 
state level, which applies to an individual state; and the municipal level, 
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Illustration of a Ming musketry volley formation. From Bi Maokang, Jun qi tu shou, 

ca. 1639. By Yprpyqp, via Wikimedia.
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which applies only to a specific city or town. These multiple layers are hi-
erarchically organized so that municipal laws must conform to state laws 
and state laws must, in turn, conform to federal laws. All statutory law is 
further subordinate to the “Supreme Law of the Land”—the U.S. Consti-
tution. Any law can be invalidated if an appropriately empowered court 
rules that it violates an existing constitutional principle. 

The final kind of law is common law, which comes from two distinct 
sources: cultural tradition and the history of judicial rulings.1 Common 
law includes the record of all the rulings in a society’s past on a certain 
issue, which may or may not be used to guide future decisions, and also 
includes a culture’s history with regard to certain issues. Imagine that 
a judge or a jury was charged with deciding whether or not it is legal to 
keep a hippopotamus in a suburban backyard. If there are no relevant 
constitutional principles, they would then look to federal statutes. If there 
are no relevant federal statutes, they would then look to state or munic-
ipal statutes. If there are no statutes of any kind, a judge or a jury might 
be guided by decisions handed down by past juries or judges in similar 
cases. If previous judges or juries had ruled that suburban hippopota-
mus-keeping was not allowed, this might be considered common law 
precedent to prohibit this activity. If there are no relevant rulings in that 
society’s common law history of judicial rulings, judges and juries might 
be guided by tradition or cultural history. It might be argued that, tradi-
tionally, hippopotamuses have only been kept in zoos, or by specialist 
organizations, and this might be seen as constituting a custom against 
private hippopotamus keeping. 

In general, constitutional law is the dominant form of law and supersedes 
all statutory and common law. If a new constitutional amendment is cre-
ated, all statutes and common laws that contradict that amendment are 
invalid. Statutory law is subordinate to the Constitution and must meet 
constitutional guidelines but supersedes common law. When a new stat-
ute is passed, all “common laws” and previous rulings on the issue are 
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invalid, at least until the statute is changed. Common law, therefore, is the 
most basic level of law and applies whenever there is no relevant or clear 
constitutional principle or statute. 

American gun laws are derived from all three types of law. The Second 
Amendment provides widely accepted but debatable precedent that has 
been used to justify a legal right to own weapons. The Second Amend-
ment does not, however, specify other rights with regard to firearms, such 
as the right to carry a weapon in public, to conceal a weapon, or to own 
specialized types of firearms, like military assault rifles or sawed-off shot-
guns. These more specific rights come from interpretations of constitu-
tional and common law. There is no evidence to suggest that the Framers 
of the Constitution believed that the Second Amendment would be the 
only necessary legal principle regarding the ownership and use of weap-
ons, and thus there have been many federal and state statutes regarding 
guns as well. Before the Constitution, state laws regarding weapons were 
based on English common law and colonial statutes, and research has 
shown precedent in both the common and statutory law of the United 
States to suggest that gun control has been part of American culture lon-
ger than the right to gun ownership.1

Right or Privilege?
It is commonly believed that the Framers of the Constitution established 
the Second Amendment so that Americans would be able to protect 
themselves against governmental tyranny, but there is evidence to sug-
gest otherwise. Consider this March 14, 1776, entry written by John 
Adams in his autobiography: 
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DIARY ENTRY BY JOHN ADAMS 
March 14, 1776

Thursday March 14. 1776. The State 
of the Country so obviously called for 
independent Governments, and a total 
Extinction of the Royal Authority, 
and We were so earnestly urging 
this measure from day to day, and 
the Opposition to it was growing so 
unpopular, that a kind of Evasion was 
contrived in the following Resolution, 
which I considered as an important 
Step, and therefore would not oppose 
it, though I urged with several others, 
that We ought to make the Resolution 
more general, and Advize the People to 
assume all the Powers of Government. 
The Proposition that passed was

Resolved That it be recommended 
to the several Assemblies, 
Conventions and Committees or 
Councils of Safety, of the United 
Colonies, immediately to cause 
all Persons to be disarmed, 
within their respective Colonies, 
who are notoriously disaffected 
to the cause of America, or who 
have not associated, and shall 
refuse to associate to defend by 
Arms these united Colonies, 
against the hostile Attempts of 
the British Fleets and Armies, 
and to apply the Arms taken from 
such Persons in each respective 
Colony, in the first place, to the 
Arming the continental Troops 
raised in said Colony, in the next, 

to the arming such Troops as 
are raised by the Colony for its 
own defence, and the Residue 
to be applied to the arming 
the Associators; that the Arms 
when taken be appraised by 
indifferent Persons, and such as 
are applied to the Arming the 
Continental Troops, be paid for 
by the Congress and the Residue 
by the respective Assemblies, 
Conventions, or Councils or 
Committees of Safety.

Ordered that a Copy of the foregoing 
resolution be transmitted by the 
Delegates of each Colony, to their 
respective Assemblies, Conventions, or 
Councils or Committees of Safety.

This Resolution and Order was 
indeed assuming the Powers of 
Government in a manner as offensive, 
as the Measures We proposed could 
have been: But it left all the Powers of 
Government in the hands of Assemblies, 
Conventions and Committees, which 
composed a Scaene of much Confusion 
and Injustice the Continuance of which 
was much dreaded by me, as tending 
to injure the Morals of the People 
and destroy their habits of order, and 
Attachment to regular Government. 
However I could do nothing but 
represent and remonstrate: The Vote 
as yet was against me.2
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Adams and the members of the Constitutional Convention decided that 
weapons should only be legally possessed by those willing to swear 
allegiance to the cause of independence and should be forcefully taken 
away from those who were still loyal to England. Adams acknowledges 
that forcibly disarming citizens was in some ways tyrannical but argues 
that the decision to limit gun rights came directly from the assemblies, 
conventions, and committees, and thus was a prohibition arising from the 
people and not from a government. The Framers believed that the popu-
lar will provided the government with the power to limit personal liberties 
in an effort to enhance public safety or security, and this applied to own-
ing and carrying weapons. 

It is more accurate to say that the Founders viewed gun ownership rights 
as an extension of citizenship, or as a privilege reserved for only certain 
members of society. The Constitution also directly prohibits taking up 
arms against the government, which is constitutionally defined as an act 
of treason, as described in Article III of the Constitution: 

U.S. CONSTITUTION 
ARTICLE III 

Source Document Excerpt

Treason against the United States, 
shall consist only in levying War 
against them, or in adhering to 
their Enemies, giving them Aid and 
Comfort. No Person shall be convicted 
of Treason unless on the Testimony of 
two Witnesses to the same overt Act, or 
on Confession in open Court.

The Congress shall have Power to 
declare the Punishment of Treason, 
but no Attainder of Treason shall work 
Corruption of Blood, or Forfeiture 
except during the Life of the Person 
attainted.3
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Before the Constitution or the Second Amendment, the Framers acknowl-
edged that their new government, and state governments, had the right 
to control gun ownership based on the needs of the state. In 1776, the 
control of guns was meant to prevent British loyalist gun owners from 
fighting the patriot cause, but the principle still applies today. The Consti-
tution not only allows the government to restrict gun ownership but also 
specifically prohibits the use of guns to fight against the government, 
whether or not citizens believe that government policy is tyrannical. In 
their 2004 review of the history of gun ownership in Fordham Law Review, 
legal historians Saul Cornell and Nathan DeDino argue that the Found-
ing Fathers believed in regulating the ownership of guns in many ways. 
By this standard, citizens in good standing should be allowed to own 
weapons but are not exempt from regulation.4 Thus, gun ownership may 
not have been viewed by the Founding Fathers as a way for citizens to 
protect themselves from their government, as is frequently argued within 
America’s militia movement. 




