
PUBLISHER’S NOTE

Grey House Publishing is excited to offer this third edition of Human Rights and the United States. Previously titled An

Encyclopedia of Human Rights in the United States, the new title reflects the major reorganization and new content in this

new, two-volume edition. Here’s what’s new:

� New Chapters

This new edition is organized into 23 thoughtful chapters, designed to offer readers focused content on specific areas

of human rights, including Education, the United Nations, Climate Change, Immigrants, Criminal Justice, Children,

Torture, and so much more. Plus, Chapter Two presents a detailed chronology of human rights that spans hundreds

of years, ending with relevant events of 2017.

� Chapter Arrangement

Each chapter follows a helpful format, starting with a leader page that summarizes, in clear language, what the chapter

is about, and why it’s important. These explanations are only a paragraph or two, giving the reader a quick, clear sense

of what’s to follow.

Following the leader page are a handful of carefully chosen Quotes & Key Text Excerpts, designed to give a sense of

public and private sentiment about the chapter’s focus. These are fully cited and sourced, making it easy to research

the complete quote or text and put it in further context.

What You Should Know is the next part of each chapter. This is where the authors explain the background, current

situation, and future options as they relate to the human rights issue at hand and the United States, as well as the

world at large. Here is where you will learn what your human rights are, how they are being protected, how they may

have been violated, and what steps you can take. You will learn what steps can be and have been taken to “punish”

violators, and how our national, and the international, legal systems fits into the picture. This also includes how

various U.S. administrations—from President Washington to President Trump—view human rights issues as we know

them today, and how various interpretations come into play.

Following the What You Should Know narrative, is the Primary Source Documents section. Here you will find

reprints of actual documents that create the Human Rights Law, International Law, Humanitarian Law, etc. designed

to protect our human rights. These include treaties, protocols, letters, mission statements, country reports, review

processes, court cases, and more. Each document includes a concise introduction by the authors to ground the reader

in time, place and purpose. Due to the length of these documents, many are thoughtfully excerpted and all have full

source information for further research.

� Appendices

Following the 23 chapters, readers will find 3 appendices designed to support the material in these two volumes:

Appendix A — U.S. Law & Legislation, Resolution & the Restatement of Law — includes and explains 28 legal sources

in U.S. domestic law that relate to International Human Rights Law and its place in the U.S. legal system.

Appendix B — Case Law Decisions from U.S. Courts & International Courts — presents several significant decisions

where International Human Rights Law and Humanitarian Law are involved in relation to the U.S.

Appendix C — Reports of Selected U.S. & International NGOs — offers reports from Amnesty International, Human

Rights Watch, and others, that rate the actions of the U.S. and others regarding human rights issues.

Footnotes for this chapter appear on page [<*Footer Page Number] xi



� Bibliography

A comprehensive bibliography includes hundreds of resources used to compile the extensive material in this work. To

help readers find the exact resources they are looking for, including full text documents of the many reprinted

excerpts, its entries are categorized into 27 topics, such as U.S. Related, Law, Treaties, etc.

� Finding Guides

Two guides designed to help the reader quickly find exactly what he or she needs:

Primary Source Documents Index makes easy work of searching through all 237 primary documents to find just the

one you are looking for.

General Index lists all significant people, places, laws, organizations, and events in this work.

Grey House Publishing sincerely thanks authors Victor Condé and Charles Gelsinger, who diligently took apart the

content of the previous edition, rearranged it, and put it back together so that this third edition is the most valuable,

informative, and accessible work on the subject, for both students and the general population. Also, their detailed

Introduction and User’s Guide that follows this Publisher’s Note offers more information on how to get the most out

of the incredible amount of content in this work.
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What You Should Know

Your Human Rights

A critical goal of this work is to make the reader aware of his or her human rights. Below is the list of our human rights,
set forth in what is known as the International Bill of Rights. The International Bill of Rights consists of the following four in-
ternational human rights instruments:

1. Universal Declaration of Human Rights (UDHR)

2. International Covenant on Civil and Political Rights (ICCPR)

3. International Covenant on Economic, Social and Cultural Rights (ICESCR)

4. First Optional Protocol to the ICCPR

The list of all human rights we hold as human beings:

I/We have the right to the exercise of all the following rights without discrimination based on race, religion, color,
sex, language, political or other opinion, national/social origin, property, birth/other status.

I/We have the right to life.

I/We have the right to liberty and security of person.

I/We have the right to be free from slavery and forced labor.

I/We have the right to be free from torture, cruel, inhuman, or degrading treatment or punishment.

I/We have the right to recognition as a legal person before the law.

I/We have the right to equal protection (equality) of the law.

I/We have the right to access to effective domestic legal remedies for human rights violations.

I/We have the right to be free from arbitrary arrest or detention.

I/We have the right to a fair public hearing/trial before a competent, independent, impartial judiciary.

I/We have the right to be presumed innocent against criminal charges and to all procedural due process rights.

I/We have the right to be free from retroactive (ex post facto) criminal laws, and from double jeopardy.

I/We have the right, if detained, to be treated with humanity (humanely) and with respect for my/our human
dignity.

I/We have the right to be free from interference with privacy, home, and family.

I/We have the right to be free from imprisonment for the inability to pay debts.

I/We have the right to freedom of movement, choice of residence, and to leave a country.

Footnotes for this chapter appear on page XXX 5
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Understanding Human Rights Legal Theory, History and Institutions

Introduction

“Recognition of the inherent dignity and of the equal and inalienable rights of all members of the hu-
man family is the foundation of freedom, justice and peace in the world.”

—U.N. Declaration of Human Rights (emphasis added)

For millennia humankind has been striving to find freedom in relation to the powers, foreign or domestic, public or pri-
vate, which try to influence, control, regulate, exploit, marginalize, or destroy persons. Human beings are somehow
hardwired for freedom and the search to create their own reality in full human autonomy in an environment of peace
and human security.

Countless lives have been lost, human beings harmed, cities destroyed, history erased, and churches, synagogues, tem-
ples and mosques destroyed by hate and sectarianism. Obscene amounts of money have been lost in crusades to destroy
others with a goal of controlling or converting, or controlling to convert other peoples to the “true” way of life. Even in
homogenous societies, issues arise pitting citizens against government, and people often assert “their rights” to get the
government to treat them in a certain way. Even in places of relative peace where citizens have never seen war and vio-
lence, there are issues between human beings and their society’s government, for every society has some kind of gover-
nance and norms, or standards of conduct to live by. People create or elect or accept a government which sets standards
and requirements for the people to obey or conform to.

For the past two hundred forty years, the United States has been working within its own borders to legislate and apply, to
interpret and judicially enforce a legal order which would fulfill the intent of the U.S. Constitution, an echoing call first
uttered in the Declaration of Independence, with freedom and justice for all. It is a constant and evolving process, with
new laws, new policies, new institutions, new issues, and new conflicts emerging all the time, in a world increasingly
globalizing and interconnected by cyberspace. Part of that U.S. process involves participation in: creating, recognizing,
and respecting international legal norms which have as their goal the respect for human dignity by one’s own govern-
ment; and preventing or resolving international conflicts in a peaceful manner, mindful of the two world wars and many
genocides which have occurred at the hands of supposedly modern and civilized mankind.

For more than a hundred years, the international community, largely led by the U.S., has been in the process of partici-
pating in and helping the international community, in both global and regional organizations, to develop the concepts of
human rights. The goal has always been to establish a minimum threshold standard of how governments should and may
treat human beings, citizen or non-citizen, based solely on their inherent dignity as human beings. Most of this has hap-
pened since World War II, largely influenced by the horrors of the Holocaust and “man’s inhumanity to man.”

In the international community of nation states, there have been four phases of this U.S.-involved development of hu-
man rights, not necessarily one after another in sequence, but overlapping in time:

FOUR PHASES OF HUMAN RIGHTS DEVELOPMENT

1. Conceptualization, Articulation, and Development of the Concept of Human Rights. This involved questions of
whether there is such a thing as a human right. If so, what is a human right? If so, where does it or do they come from?
How many are there? What do they protect? How are they asserted and protected both by and from the government?
How do they become part of national law?

2. Standards-setting: The Articulation in Writing of Human Rights Norms. This happened first in non-binding legal
principles, such as in the Universal Declaration of Human Rights, followed by binding international agreements be-
tween states called treaties. These treaties are created by states to establish the standards of conduct which governments
accept to follow internally and which demand other states to comply with. This phase continues in the international and
regional community of nations. It also parallels the development of the International Humanitarian Law, part of the
Law of Armed Conflict, a separate body of International Law.

Footnotes for this chapter appear on page XXX 7
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3. Implementation Systems/Procedures/Mechanisms. History has well demonstrated that Human Rights written on
paper and even in binding written treaties do not ensure that governments will respect and protect them. The interna-
tional community recognized and realized: the need to set up international bodies to supervise the states in the transfor-
mation and implementation of human rights norms nationally; the need for a backup set of mechanisms to monitor
internationally the states; and the need for mechanisms to hear written complaints about allegations and to require
states to file reports with supervising bodies, so that they can be supervised, encouraged and given resources to improve.
Note that the word used is “implementation,” not “enforcement.” The countries of the world did not want to use the
word enforcement as it implies the use of coercive force against a state for how it treats its own people internally. “Imple-
mentation of human rights norms” encapsulates in legal terms the kind of force the international community wants to
put forth. The international community has created treaties, and most treaties have supervising bodies created in the
wording of the treaty. They have also set up bodies and mechanisms at the political and judicial levels to handle human
rights issues, such as the U.N. Human Rights Council with its Special Mechanisms, such as special rapporteurs. This
phase is about setting up systems to get states to comply with human rights norms. The U.S. has always been very much a
part of this process.

4. The International Criminalization of Certain, Most Serious Human Rights Violations. This has evolved into the
body of law, known as International Criminal Law (ICL). International Human Rights Law (IHRL) violations involve
the fault of the state, i.e., the government for failing to comply with human rights norms among or by those who run a
government. However, because acts are committed by individuals working for the state, IHRL did not initially lay any
legal responsibility on individuals. Accountability was and is on the state.

However, along with the most serious violations of International Humanitarian Law (IHL), this phase sought to estab-
lish individual criminal responsibility for the worst human rights violations, such as torture, slavery, and genocide. Its
aim was to deter individuals from committing these most serious violations by the threat of criminal prosecution and pe-
nal sanctions. The most serious human rights violations are considered to rise to the level of crimes against all of human-
kind. International crimes are crimes against all humankind. With the recent developments in International Criminal
Law and the adoption of the International Criminal Court, the international community is attempting to undo the
so-called “culture of impunity” and to replace it with a culture of human rights. Individual criminal responsibility, if
properly implemented, is considered the best deterrent to the most serious human rights violations.

Having considered this continuous four-phase evolution, the following sections define human rights and the various
principles and concepts involved in this academic area known as human rights, particularly International Human Rights
Law.

THE CONCEPT AND DEFINITION OF HUMAN RIGHTS

Simply stated, human rights are legally enforceable claims or entitlements held by human beings as human beings for the
protection of their inherent human dignity, i.e., their inherent worth. In fact and in law, there is no one universally and
officially accepted definition of human rights. Several definitions are given below.

Human rights are claims or entitlements held by individual human beings as inherent attributes of the human personal-
ity. They are rights held by every human being in relation to government, state, and public power, based solely on being a
human being. They are, in theory, legally enforceable claims that an individual can assert to get the government to do
something or to refrain from doing something. In concept, they are limitations on the power of government in relation to
the individual. They limit the exercise of power by government to only that which is granted to government by the peo-
ple. In addition, human rights limit authorized power to be exercised only in a way that protects and advances, and does
not harm human dignity and the development of the human personality. These rights are expressed in rules and princi-
ples that are found written into laws at the national and international levels.

The idea of human rights became necessary to keep governments from becoming tyrannical or despotic by limiting hu-
man freedoms. Living in the United States, it is easy to forget that until recent history, there has been little acceptance
by governments of an individual’s basic human rights derived from inherent human dignity. Rather, the history of the
world has been characterized by sovereign kings or queens, emperors or empresses, or ruling elites, who would decide the
fate of those over whom they ruled on the basis of their own whims. If a group of people were ruled by a kind and benevo-
lent sovereign, they might be treated with respect. If not, they might experience oppression and hardship. People under
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the thumb of a cruel tyrant had no recourse but to suffer through his or her reign with hopes for some eventual relief.
Aside from early experimentation with democracy in Greece, this scenario was typical.

Rights Exist Before Law Exists, and are not Given or Bestowed by the State

From the relatively modern concept of inalienable human rights based on inherent human dignity, there evolved the
concept of government as formally and in law “recognizing” human rights rather than “creating” them. “Recognizing”
reflects acceptance of the fact that human rights exist in every human being’s situation without the need of any legisla-
tive action. Human beings were and are born with human rights. Laws do not create human rights; laws only recognize
and protect human rights. All human beings are to have their rights protected from the “encroaching power of the
state.” This is expressly what the American colonists declared to England and to the world in the Declaration of Inde-
pendence. That revered text which we celebrate every 4th of July states that government is created to protect human
rights: “to secure these rights, governments are instituted among men, deriving their just powers from the consent of the
governed; that whenever any form of government becomes destructive of these ends, it is the right of the people to alter
or to abolish it, and to institute new government, laying its foundation on such principles, and organizing its powers in
such form, as to them shall seem most likely to effect their safety and happiness.”

Human rights in their modern philosophical sense were first articulated in such documents as the 1776 American Dec-
laration of Independence, along with the 1789 French Declaration of the Rights of Man and of Citizen, commonly ac-
cepted as based on Natural Law. These documents present the philosophy that human beings are born with rights that
they possess all their lives and that sovereigns, whatever or whoever they might be, may not violate those rights. In the
Declaration of Independence, it was expressed as “all men are created equal and endowed...with certain unalienable
rights, among them life, liberty, and the pursuit of happiness.” These rights were not granted by the state or the king or
the legislature. Human rights as a discipline took up this idea of rights as being what human beings possess as part of their
nature and which pre-exist law.

This brings up the critical difference between human rights and so-called civil or constitutional rights or liberties. Hu-
man rights means something different from what in the U.S. are called “civil rights,” “civil liberties,” or “constitutional
rights.” Many civil rights, civil liberties, and constitutional rights do happen to be human rights. However, the concept
of human rights includes much more. Americans tend to think of freedoms in domestic legal terms of civil rights or con-
stitutional rights or civil liberties. They do not think of anything legal at the international level. These three types of
rights are all rights granted by the sovereign, who gives them to individuals based on the belief that these rights are nec-
essary for the proper ordering, harmonious functioning, and preservation of the society. However difficult, even the
Constitution can be changed and individual rights could be repealed, i.e., thrown out.

By contrast, in modern theory, human rights are not granted by any sovereign, whether king or queen, president, prime
minister, legislature, or parliament, dictator, or other legal authority. These rights exist inherently in each individual hu-
man being. The international human rights instruments in the “Primary Source Documents” section of each chapter
make it clear that neither the nations of the world, nor the United Nations, nor any regional body, such as the Organiza-
tion of American States, is creating or granting any rights by those instruments. Instead, they are merely providing for
the articulation, respect, and protection of the rights that they thereby recognize in treaty as already existing in and held
by the individual.

Constitutional liberties can be abrogated, or abolished, if the appropriate procedure in our U.S. Constitution is followed.
The U.S. Bill of Rights could theoretically be thrown out, if the correct constitutional process is followed. Human rights,
however, cannot be voted or legislated out, because they are inherent in Americans, too, because human rights belong
to them by nature. If the government abolished the Constitution or the Bill of Rights, human rights would still exist in all
Americans. The Declaration of Independence and other legal documents (treaties) in this work say so. That is the great
truth celebrated in the U.S. every July 4.

Obvious in those treaties is that the “rock-bottom” basis for all human rights is human dignity, the inherent worth of the
human being, merely for being human. Every country in the world now accepts the proposition that human rights exist and
that human dignity is the basis of those rights. Countries may differ in many ways on where such dignity comes from and
how human rights laws are to be interpreted and applied. But the existence of human rights, its basis in human dignity, and

Footnotes for this chapter appear on page XXX 9
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its related principle of equality are accepted as normative in all societies of the globe, even though the actual practice of
states leaves much to be desired, and religious and ideological perspectives may warp implementation.

Conceptually, human rights as articulated in international instruments represent a balance of interests. They seek to ar-
ticulate a fair balance between individual and government. On one hand is the need of human beings for freedom to do
what they desire and become what they choose. On the other hand, reason dictates that a society must have some limi-
tations on the conduct of individuals or there will be lawlessness, disorder, and the possible disintegration of society. Hu-
man rights seek to strike that balance between the needs of individuals to protect their freedom of human dignity and
the legitimate needs of government to regulate the actions of some for the common good. This is particularly important
in the war on terrorism. The standards themselves, set forth in the Primary Source Documents of this book, did not “fall
from the sky” and are not the broadest and most liberal limitations on government conduct. They are, in fact, more of a
minimum, common-denominator, and standard that all countries of the world would agree to, as limitations to be im-
posed upon their sovereignty. Human rights standards are limitations upon governments that are legally articulated and
recognized by international organizations made up of governments, including the U.S. It might seem against the nature
of any government institution to voluntarily limit itself and its power. But as the preamble to the U.N. Charter mani-
fests, it was the voice of “We the peoples of the United Nations,” not governments, who demanded this in light of the
horrors of World War II, especially the Holocaust.

It has only been since the mid 1940s, with the end of World War II and the horrors of the Holocaust, that the global hu-
man rights movement and the Peoples of the world started to push governments for protection of human dignity of all
human beings, by recognizing their inherent individual human rights. Protecting human dignity in the face of govern-
mental powers means putting legal limits on the power of government. Human rights are limitations on the power of
government.

Today, in light of the actions of the U.S. government exerting its power here and abroad in the war on terrorism, and
with the initial indications of the new Trump administration, these limitations on the power of government are all the
more necessary and need to be broadly known, understood, and promulgated in America. It was Lord Acton who said in
1887: “Power corrupts and absolute power corrupts absolutely.” Given that the U.S. has come as close as any in history
to being the most absolute power in the world, it behooves the U.S. and implicates all mankind to have an agreed system
of values and norms for judging the rightness and justness of our government’s action. The American people demand
that governments respect and follow international law and not feel above it, in any exceptionalist sense. The interna-
tional law of human rights and humanitarian law reflects those universal values and must be followed.

In the U.S., governments, Republican or Democrat, will always justify their actions, or to achieve “plausible deniability”
when accused of wrongdoing. Each is capable and disposed to abusing power, usually in the name of good. A standard of
conduct external to government is the necessary weapon of the free citizen to protect against the abuse of power by the
state. The U.S. government’s great system of checks and balances did not prevent human rights violations at Abu
Gharib prison in Iraq, and is still only slowly and very lately resolving human rights issues at the Guantánamo Bay de-
tainment facility in Cuba. The U.S. needs to set up a better bulwark against abuse of power by all branches of govern-
ment; law consistent with international human rights legal obligations is suggested as the answer. Americans may, from
time to time, need to protect themselves from their own government. The more one puts into place the concept of hu-
man rights to limit state power, the less people will have to resort to deadly and divisive rebellion, the seeds of which are
often present in every society. This idea is reflected in the preamble of the Universal Declaration of Human Rights:

“Whereas disregard and contempt for human rights have resulted in barbarous acts which have out-
raged the conscience of mankind, and the advent of a world in which human beings shall enjoy free-
dom of speech and belief and freedom from fear and want has been proclaimed as the highest
aspiration of the common people,

Whereas it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion
against tyranny and oppression, that human rights should be protected by the rule of law...”

The theory of human rights is still in the process of being articulated in the U.S. and around the globe. One can, how-
ever, expound on some of the universally accepted doctrines and principles of human rights which constitute the theo-
retical basis of those rights, which are listed below.
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It must be stated that rights exist outside of the concept of human rights law. There exist moral rights and some say di-
vine rights as well. This work only addresses human law and the concept of human rights within that field of human law,
particularly the law of nations, international law, as it relates to the United States of America.

Essential Characteristics of Human Rights

Human rights have several distinctive characteristics that distinguish them from any other type of legal rights. Human
rights are legal rights and they are:

1. Inherent: Human rights are inherent attributes of the human personality. As stated, they inhere in, or are part of,
the essential nature of human beings and are not created or bestowed by any earthly authority or constitution. In
the Declaration of Independence this idea is expressed as human beings being “endowed” with such rights.

2. Universal: Human rights are universally held; they are held by all human beings, in that everyone has them.
They are not an American right or a democratic right but are universally accepted philosophical and legal principles
articulated by all the countries of the world. This is stated in our Declaration of Independence as “All men are
created equal and endowed...with certain unalienable rights....”

3. Unalienable/Inalienable: Since these rights are not granted or legislated by any public or private authority, they
cannot be taken away, that is, alienated, from the holder. The state has, in theory, no right to alienate them from a
person. Indeed, the exercise of human rights can be limited by government for only certain reasons; the state may
not extinguish one’s human rights, nor may the state force a person to give them up. They inhere permanently in
humans from birth (some say from conception) to death.

Prerequisite Principles of Human Rights

From these characteristics, there arise three necessary and related human rights principles that are prerequisites for the
full respect for human rights by states:

1. Non-discrimination: Not only does everyone possess all human rights, but society must ensure that all people
can exercise their rights without any discrimination based on their race, religion, color, sex, nationality, or other
status. (See International Covenant on Civil and Political Rights (ICCPR), Primary Source Document 2)

2. Rule of law: Human rights can only be respected in a society characterized by “rule of law,” meaning that law is
the ultimate authority in society and no one is above the law. As Americans would say, it is “a society of laws and
not of men.” Human rights instruments, such as the ICCPR, Article 2.2, require states parties to legislate these
rights into their national legal system to be legally enforceable against government, federal, state or local. No one in
a society, even the President of the United States, can be above the law, even if Congress passed a law to that effect.
All this is, of course, consistent with the United States Constitution. In America, nothing and no one may violate
the Constitution, as it is now.

3. Effective domestic remedies: There must be effective domestic remedies for violations of rights. Without an
effective and accessible legal remedy, there can be no legal human right. Human rights would be noble but illusory
rights. In theory, human rights can only be protected if the holders of those rights or their representatives have
accessible and effective legal remedies in the national “domestic” legal system to enforce their rights. Human rights
instruments such as the ICCPR, Article 2.3, require states parties to establish legal procedures in national law to
prevent or redress violations. These must be both accessible and effective. The remedies may be judicial, or
administrative, so long as the latter has recourse to judicial scrutiny of administrative decision.

Collective or Group Rights

In its classic theory, human rights are individual. Each individual is said to be a “bearer” or “holder” of such rights indi-
vidually, without regard to membership in any given society. It is up to each society (state) to set up its legal system so as
to protect these individual rights for all.

Footnotes for this chapter appear on page XXX 11
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In modern human rights theory, some hold that human rights can also be collective, or group rights. This theory is as-
serted especially, for example, to protect the rights of certain minority groups (racial, religious, linguistic, ethnic) and in-
digenous groups as a whole. In this theory, some argue that the group holds the human right for each of its members,
collectively, whereas the other (and better) theory claims that each individual in the group/collective holds and exer-
cises his or her individual human rights together with the other members of the group, and that human rights can theo-
retically only be individual. The theory of group or collective rights is not universally accepted, but is becoming more
and more so, particularly in reference to indigenous peoples.

PRINCIPAL SOURCES OF HUMAN RIGHTS NORMS: TREATIES,
CUSTOMARY INTERNATIONAL LAW, ETC.

Human rights have been articulated as legal rights primarily at the international level in and as part of the field of law
known as public international law, also known as the law of nations. These norms are found in documents which are re-
ferred to as instruments. These instruments can set forth legally binding human rights norms, but some instruments set
forth non-binding standards.

Human rights as a discipline is first and foremost articulated in legal principles and rules. Principles are broad general
statements of desired goals of human rights. Rules are specific, legal, normative standards of conduct that, if followed,
will result in conformity of state conduct with those principles.

There are two “material sources” where one finds human rights legal norms: human rights treaty instruments and cus-
tomary international law norms. In addition to these binding legal norms, one also finds many rules, standards and prin-
ciples in international documents which are not legally binding but are adopted to help states comply with their legal
obligations, or to serve as the basis of a later binding treaty. These non-binding documents are identified by the following
names: Resolutions, Declarations, Principles, Basic Principles, Code of Conduct, Standard Minimum Rules, and
Guidelines.

International human rights treaties set forth what is referred to as “hard law,” i.e., legally binding norms. Some of these
non-legally binding documents are what is called “soft law.” Again, these non-binding documents help states comply
with their legal obligations, as a sort of road map to compliance with hard law obligations.

Treaties

The heart of human rights is found in treaties, which are contracts, agreements between or among countries to set stan-
dards of how government must act in relation to human beings for protection of human dignity. One’s human rights are
primarily set out in written international instruments called treaties. Treaty is a generic word for an international agree-
ment which is governed by international law. Many other terms signify roughly the same thing as a treaty: an interna-
tional legal instrument which creates binding legal obligations on states who choose to sign and ratify the treaty. The
other names for a treaty instrument are as follows: covenant, convention, charter, statute agreement, pact, protocol.
The last term, protocol, denotes a treaty which modifies an existing treaty. Later chapters discuss some of these different
names for treaties, mostly using the terms “covenant” and “convention.”

In the realm of international human rights law, it is necessary to keep in mind whether one is dealing with a document
which is legally binding or non-legally binding. Accusing a country of violating human rights can only be done using a
binding norm from a treaty to which the state is a “state party,” or a customary international law norm, as explained be-
low. Because the Universal Declaration of Human Rights (UDHR) is universally acknowledged as having ripened over
the course of time into binding customary international law norms, even though it is a declaration and not a treaty, it has
the status of “hard core” human rights norms. It is the only source of law that is an exception to citing a treaty as a nor-
mative document. Normally one would consider a “declaration” non-legally binding. The UDHR is normative,
however.

It is necessary to understand treaties in order to understand human rights, humanitarian law, and international criminal
law, all of which are covered in this text, even though the primary focus is on human rights texts. It is critical to keep in
mind when looking at treaties that human rights treaties do not create any human rights; governments do not create any
human rights.
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Again, human rights are inherent; we are born with our rights as an attribute of our human personality and personhood.
States do not create or give human rights. Human rights treaties are only the formal written recognition by states of the
existence of these rights in the people, and along with the creation of treaties come the creation of certain mechanisms
and procedures under the supervision of a designated body, all of it under international law. Moreover, these interna-
tional treaty norms must be transformed or incorporated into the national legal system so that they become the domestic
law of the state, and do not remain just international law. The international legal order is subsidiary to the national legal
order and it is the state that is the primary protector of human rights. The international legal system is a backup,
whenever the national law and legal system fails.

These questions relating to understanding a human rights treaty will be answered throughout this work:

1. What does a treaty look like?

2. How is a Treaty Instrument (Convention, Covenant, Charter, Pact, Agreement, Protocol) made?

3. How/when do treaties become international legal obligations “binding” on the U.S.?

4. How are treaties implemented (not enforced)?

5. How are treaties changed?

6. How can a state get out of treaty obligations (denunciation)?

7. What are the different parts of a treaty instrument and their function? (Anatomy of a treaty with treaty ICCPR
excerpted as an example)

8. How are international human rights treaties interpreted and applied via:

a. Vienna Convention of the Law of Treaties

b. General Comments of Treaty Bodies

c. U.S. Department of State Principles in Applying Human Rights

9. How are international human rights treaty norms transformed into U.S. national law?

10. Why do states, like the U.S., want to take on legal obligations under International Human Rights Law?

1. What does a treaty look like?

As an example, the following is a selection of parts of a treaty known as the International Covenant on Civil and Politi-
cal Rights (ICCPR), which is covered more fully in the Primary Source Documents, all of which are good discussions of
human rights law.

International Covenant on Civil and Political Rights

{excerpt}

Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 December
1966, entry into force 23 March 1976, in accordance with Article 49.

Preamble

The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations, recognition of the
inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

Footnotes for this chapter appear on page XXX 13
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