Introduction
Ancient Law
To understand the death penalty and the role that it has played in
American history, it is helpful to understand the history of the death
penalty in ancient human culture. Throughout history, individuals who
commit severe transgressions have been subject to expulsion or exile,
which takes the form of imprisonment, the goal of which is to remove
an individual seen as posing a threat to society. Individuals who
commit certain kinds of transgressions are subject to death, referred
to as “execution” or “capital punishment.” Throughout history, violent
acts have been committed during periods of increased collective fear or
uncertainty. Warfare, mob violence, hate crimes, and state-sponsored
execution are aspects of this.
To understand the evolution of public opinion as it relates to capital
punishment, it is important to understand that the use of violence,
including execution, goes back to the beginning of human culture. The
abolition of capital punishment, as has occurred in the majority of
the world’s nations, including in the entire EU as of 2019, is therefore
the “altered” state for humanity, rather than the primal state. The
passage of laws on the topic in the United States have all pointed
in this direction—limiting rather than expanding the use of capital
punishment or other forms of institutionalized violence within society.
Throughout this evolution there have always been some who feel
that capital punishment should either be maintained or expanded.
There are many different reasons why a person might support capital
punishment, reasons that are likely based on subjective interpretations
about violence and its moral value within one’s culture, since there is
little evidence to suggest that execution provides an objective benefit
for society.
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The Many Uses of Execution
Some of the earliest laws on record come from the society of Babylon
in the eighteenth century BCE, where the Code of King Hammurabi
was developed. Babylonian law influenced proto-European law, which
informed the development of European monarchic law, which led to
the development of British common law—the basis of U.S. law. Modern
U.S. laws are therefore distant echoes of ancient legal tradition. The
Code of Hammurabi includes 25 crimes for which a person might
be executed, covering a wide swath of behaviors that violated the
social mores of the era, many of which are still included in modern
penal codes. Interestingly, murder—which today is the most common
justification for execution in the United States and most of the world—
was not one of the crimes punishable by execution in ancient Babylon.
Often what is punishable by death in a given society is a reflection of
what that society judges most heinous or threatening to social welfare.
Babylonian law specified many types of execution, tailored to certain
crimes. This aspect of execution has changed markedly through
history. Today, most cultures that practice capital punishment do so
through one or a few methods. In the ancient world, executions were
typically divided into various types based on the suffering that the
executed person was likely to experience; the more heinous the crime,
the more severe the execution method. The following are examples
from the Code of Hammurabi:
• If any one buy from the son or the slave of another man, without
witnesses or a contract, silver or gold, a male or female slave, an
ox or a sheep, an ass or anything, of if he take it in charge, he is
considered a thief and shall be put to death.
• If any one steal cattle or sheep, or an ass, or a pig or a goat,
if it belong to a god or the court, the thief shall pay thirtyfold
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therefore; if they belonged to a freed man of the king he shall pay
tenfold; if the thief has nothing with which to pay he shall be put
to death.
• In any one steal the minor son of another, he shall be put to death.
• If fire break out in a house, and some one who comes to put it out
cast his eye upon the property of the owner of the house, and take
the property of the master of the house, he shall be thrown into
that self-same fire.
• If any one break a hole into a house, he shall be put to death
before that hole and be buried.
• If any one is committing a robbery and is caught, then he shall be
put to death.
• If any one take a male or female slave of the court, or a male of
female slave of a freed man, outside the city gates, he shall be put
to death.
Babylonians used the law and capital punishment largely to protect
the property and financial welfare of citizens. In ancient Babylon,
men hunted and were military leaders, but women were charged with
producing food and beer and operating taverns. This law is specifically
designed to prohibit shady business practices among these female
tavern keepers:
• If a tavern-keeper does not accept corn according to grow weight
in payment of drink, but takes money, and the price of the drink is
less than that of the corn, she shall be convicted and drowned.
Execution in ancient Babylon was also used to protect the institution
of marriage. Bonds between individuals were not only about children

Death Penalty.indd xv

8/6/2019 8:37:29 AM

xvi

Introduction

or families, but also about transmitting wealth and privilege. Many
societies today still use marriage as a strategic institution, creating
links that increase financial well-being or influence. In ancient
patriarchic societies, women were considered property of their fathers,
husbands, or nearest male relatives, and traded as a commodity.
Marriage was a way for families to advance their position within
society. Adultery and other acts seen as violating a marriage were
among the most serious crimes recognized in their society:
• If a man violate the wife (betrothed or child-wife) of another man,
who has never known a man and still lives in her father’s house,
and sleep with her and be surprised, this man should be put to
death, but the wife is blameless.
• If a man’s wife be surprised (having intercourse with) another
man, both shall be tied and thrown into the water, but the
husband may pardon his wife and the king his slaves.
• If the wife of one man on account of another man has their mates
(her husband and the other man’s wife) murdered, both of them
shall be impaled.
• If a man betroth a girl to his son, and his son have intercourse
with her, but he (the father) afterward defile her, and be
surprised, then he shall be bound and cast into the water
(drowned).
The Code of Hammurabi also prohibits incest, which is mentioned
several times.
• If any one be guilty of incest with his mother after his father, both
shall be burned.
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Finally, there are a few crimes within the Code of Hammurabi
designed to protect the state cult, or religion, from impurity or
corruption. For instance:
• If a “sister of a god” open a tavern, or enter a tavern to drink, then
shall this woman be burned to death.1
In Babylonian society “sisters of god” were the equivalent of nuns.
Similar laws were developed in the U.S. colonies, recommending death
for violations of the dominant strain of Protestantism. In societies
around the world, adherence to religion likely reflected the belief that
divine protection was necessary to the continuation of humanity, and
that anyone violating religious norms was not simply morally deviant
but was also risking the safety and security of the entire society.
Further, in many societies religion and government were so closely
linked that violations of religious principles were seen as a conspiracy
to rebel against the ruling authorities, explaining why religious
violations were punishable by execution.
One of the most lasting echoes of Hammurabi’s Code is reflected in
the attitude of modern supporters of capital punishment. The phrase
“an eye for an eye” comes from a section of the code designed to create
equivalency between crimes and punishments:
195. If a son strikes his father, they shall cut off his hand.
196. If a man destroys the eye of another man, they shall destroy his
eye.
197. If he breaks another man’s bone, they shall break his bone.
198. If he destroys the eye of a plebeian or breaks the bone of a
plebeian, he shall pay one mina of silver.
199. If he destroys the eye of a man’s slave or beaks a bone of a man’s
slave, he shall pay one-half his price.
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200. If a man knocks out a tooth of a man of his own rank, they shall
knock out his tooth.
201. If he knocks out a tooth of a plebeian, he shall pay one-third
mina of silver.
209. If a man has struck a free woman with child, and has caused her
to miscarry, he shall pay ten shekels for her miscarriage.
210. If that woman die, his daughter shall be killed.
211. If by a blow he has caused a plebian’s daughter to have a
miscarriage, he shall pay five shekels of silver.
212. If that woman has died, he shall pay one-half mina of silver.
213. If he struck a freeman’s female slave and has caused her to have
a miscarriage, he shall pay two shekels of silver.
214. If that female slave has died, he shall pay one-third mina of
silver.
The concept of an “eye for an eye” influenced all Western law that came
after it, a concept now called “proportionality of punishment.” A version
of this philosophical ideal became part of Christian tradition in the
form of the principle of “lex talonis,” and then became part of European
law and American law. Proportionality of punishment is often evoked
to justify capital punishment in cases involving premeditated and
intentional murder, or other kinds of crimes that involve vicious
attacks.

Death for Everything
One of the most extreme uses of capital punishment in history can be
found in ancient Greece—the birthplace of representative democracy
and other familiar features of American democracy. The evolution
of law in Greece followed two separate paths, in two legal codes: the
Draconian Code of Athens and the Solonian Code.
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Statesman and legal philosopher Draco was commissioned around 621
BCE to write down and codify the laws of ancient Greece, up to that
point transmitted orally by “thesmothes,” or “lawgivers.” At this time
Greece was plagued by blood feuds and civil disorder. Laws tended to
blame this instability on the immorality and degeneracy of the lower
classes. Draco’s name is the origin of the term “draconian,” used to this
day to mean excessively harsh. Draco’s laws recommended the death
penalty for any violation of the law, and it’s thought that he might
have created more serious punishments than death if any existed. The
historian Plutarch later noted that “even those who stole salad or fruit
received the same punishment as those who committed sacrilege or
murder,” saying “Draco’s laws were written not in ink, but blood.” 2
However, Draco was the first in Western tradition to differentiate
between kinds of murders. He recognized that some killings may be
seen as more “justified” than others, depending on the impact of an
individual’s death on surviving family and the circumstances leading
up to the murder. Accidental death, Draco decided, should not be
punished by execution, but by exile. Greek society established the
Court of Areopagus specifically to hear cases involving murder, arson,
and other serious offenses and, in a reflection of modern thinking
on execution, the impact on victims and their families was a major
consideration. For instance, it was written that if a victim absolved
the accused of guilt before death, then the accused would not be held
responsible. Reflecting the concern over clan and blood feuds that
existed at the time, the code specifically forbade relatives of a victim
from taking revenge. Even in cases where the state had the power
to execute, the will of the family took precedence, and a condemned
individual could be set free if the victim’s family agreed to some other
form of compensation. A death sentence under Draco’s laws was carried
out using what is called a “piece of wood,” which was likely some form
of club. Later iterations of the law replaced the wood with a sword. In
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other cases, the perpetrator was fastened to a piece of wood with iron
bands around the neck, arms, and legs, and left to die of exposure or
starvation, or was strangled by the iron collar.
Western societies took from the Draconian Code the concepts of
justifiable homicide and different sanctions based on circumstances. It
was only in cases of premeditated murder or voluntary homicide that
the state had the power to execute. Those guilty of unpremeditated
murder—what might be called “manslaughter” in U.S. law—were
banished until relatives of the victim agreed that the exiled could
return. Even in exile, the laws forbade harming or blackmailing exiled
individuals. The Draconian Code and later versions of Greek law
laid the foundation for the modern system of punishing wrongful and
accidental death, where, in the United States, they constitute a pillar
of capital law.3
Draconian laws also addressed vigilante justice. Draco was contracted
to codify the laws in part to end the long history of blood feuds. Under
this system aggrieved members of a victim’s family had the right to
seek revenge against the perpetrator or his family.
The framers of ancient Greek law sought to systematize their society
with set punishments for set crimes, and established courts to
determine guilt and punishment. This is still one of the purposes of
codified justice in the modern world. By standardizing punishment,
even those who are not personally involved may have a sense of
satisfaction in knowing that those who violate the rights of others will
suffer for doing so.
The Draconian Code was abandoned in Greece because the laws
supported the stratification of society according to wealth. Commoners
rebelled against the aristocracy and their hoarding of wealth, and the

Death Penalty.indd xx

8/6/2019 8:37:30 AM

Introduction

xxi

Solonian Code was developed to address this inequality. The death
penalty was abolished for most crimes but remained for premeditated
murder, certain kinds of theft, and some sexual crimes. The Solonian
laws also reflected the idea that the suffering of the aggrieved should
determine the punishment. For instance, a man was permitted
to kill an adulterer found with his wife without facing any legal
repercussions. The laws reflected both the need of the injured to seek
compensation and also the idea that all crimes, even murder, could be
justified based on circumstances.4

Creative Punishments
Compared to some of the world’s more unusual legal systems, the legal
system of Draconian Athens was simple and straightforward, which
may have been one of the reasons it was abandoned. For some, death
is the ultimate punishment, but not all view execution in this way. The
laws of ancient Rome, another precursor of the American legal system,
demonstrate how the approach to execution evolved over time.
The fifth century Roman Law of the Twelve Tables embraced the death
penalty as a punishment for a number of offenses, but did so creatively.
The death penalty was expanded to include crimes such as arson,
or the burning of a stack of corn near a house (which might lead to
arson), murder of a free person or parent, or the theft of a slave. As in
the ancient Code of Hammurabi, the laws of ancient Rome were used
to protect commerce and property. They also contained some unusual
examples of capital crimes, such as law 1b of the Torts and Delicts:
“if anyone sings or composes an incantation that can
cause dishonor or disgrace to another . . . he shall suﬀer a capital
penalty.”5
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The Romans diverged from some past cultures by creating
punishments that represented a certain kind of crime or were designed
to maximize a criminal’s suffering. For instance, crimes involving
burning were typically punished by burning the alleged perpetrator to
death. In later iterations of Roman law, methods of execution included
crucifixion, drowning, impalement on a sharp object, clubbing or
beating, or live burial. The focus is on punishment and deterrence;
such varied methods of execution reflect both the idea that heinous
punishments would better deter perpetrators, and that maximizing
the suffering of the accused was a way to reflect the seriousness of the
crime.
Ancient Roman law also incorporated Roman spiritual beliefs, a
mixture of gods developed from Greek and Italian religious traditions.
Roman gods were thought to control the forces of nature and many
Roman laws were meant to appease or honor the gods. For instance,
the Twelve Tables laws held that a person convicted of cutting another
person’s crops or grazing his or her animals on another person’s
farmland at night would be sacrificed to Ceres, one of Roman society’s
most important gods of agriculture.
One of the most unusual punishments found in Roman law is for
“parricide,” the murder of a father, mother, or other relative, called
“poena cullei,” or punishment of the sack. According to Modestinus, a
jurist who lived in the third century CE:
“The penalty of parricide, as prescribed by our ancestors,
is that the culprit shall be beaten with rods stained with his blood,
and then shall be sewed up in a sack with a dog, a rooster, a snake,
and a monkey, and the bag cast into the depth of the sea, that is
to say, if the sea is near at hand; otherwise, he shall be thrown to
wild beasts, according to the constitution of the Deified Hadrian.”
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Historians have expressed doubt that such a punishment was ever
carried out, citing the improbability of successfully sewing a live dog,
monkey, rooster, snake, and human into a sack. Writing about the issue
in the Conversation, classics professor Shushma Malik and Roman
historian Caillan Davenport argue, “for one thing, it would be as much
a punishment for the executioners as it would for the condemned.”
It is thought that the idea of punishment by the sack likely was
designed in Imperial Rome to frighten more than as a practical
punishment. There is some evidence that the Roman Emperor
Constantine employed a version of this punishment, though only
snakes were added to the sack containing the accused. More often, a
crime like parricide was punished by being “condemned to the beasts,”
having to fight wild animals in an arena as part of a day-long festival
while citizens looked on during their mid-day meal.6
The cruelty of ancient Roman execution is another feature of Western
legal tradition that was embraced by early British authorities and
imported into the United States, where the punishment was intended
to enhance the suffering of the condemned as a deterrence. The idea
that execution should involve suffering has remained popular among
some. Debates about humane execution methods sometimes include,
therefore, the argument that humane execution defeats the goal of the
act.

Faith in Death
The Roman method of executing accused wrongdoers by animal
attack is one of the more famous parts of Roman lore, a method that
Romans sometimes used to execute Christians who did not worship
the Roman gods. It was believed that forcing everyone to adhere to
the same religion and same set of morals would benefit society and
eliminate moral divergence leading to breaking the law. Christianity
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evolved from a radical messianic cult within Judaism to the faith of
imperial oppressors who traveled the world and enslaved or decimated
many indigenous cultures. Christian empires passed laws mandating
Christianity, much as the ancient Romans had mandated worship
of Roman gods. Christian societies also executed individuals who
“violated” the Christian faith.
The primary source for those who believe that Christianity embraces
or even mandates capital punishment is the Old Testament, scripture
shared by all three Abrahamic faiths—Judaism, Christianity, and
Islam. The Old Testament claims to have laws handed down by God
that ordain execution for the following crimes:
Murder (premeditated and purposeful only)
Striking or cursing a parent
Kidnapping
Adultery
Incest
Bestiality
Sodomy
Rape of a betrothed virgin
Witchcraft
Incorrigible delinquency
Breaking the Sabbath
Blasphemy
Sacrificing to false gods
Oppressing the weak
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This list singles out the same kinds of crimes targeted by Romans,
Greeks, Hittities and Sumerians, ancient Egyptians, and Babylonians
in the Code of Hammurabi. However, the Old Testament also expressed
the messianic hopes and dreams of the poor, so the use of capital
punishment to protect wealth and property was abandoned in favor of
the holy sanctity of the family. This was seen as a tactic to build the
political power of Christianity, as it had few adherents at its outset.
Another tactic to grow their population was prohibitions against nonreproductive sexual behavior. Christians encouraged members to breed
prolifically and to pass on their faith to their children, thus increasing
the power of the faith.7
Early Christians, like the Ancient Greeks, differentiated between
justifiable and non-justifiable homicide and recommended execution
only for the latter. Aligning with the faith’s focus on reproduction and
the family, violations against children, such as kidnapping, were also
punished by death. In many cases, early Christian attitudes reflect the
patriarchic nature of Christian culture. For instance, while a person
who raped a betrothed virgin was subject to execution, other kinds of
rape were not considered capital offenses and were often not punished
at all under Christian law.
Few modern Christians living in the United States would recommend
the death penalty for a crime like “blasphemy,” demonstrating how
interpretations of mainstream Christian thought in the United States
have changed over time. The New Testament contains no passages that
specifically call for capital punishment, but it also contains no passages
that explicitly prohibit it. Scholars and lay Christians alike can find
examples within biblical scripture to support a variety of views on
the subject. For instance, Jesus chose not to condemn individuals like
Cain, Moses, and David, and some have interpreted this as supportive
of non-violence.
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In Romans 13 of the New Testament, scripture holds:
“Let everyone be subject to the governing authorities, for
there is no authority except that which God has established. The
authorities that exist have been established by God…Do you want
to be free from fear of the one in authority? Then do what is right
and you will be commended. For the one in authority is God’s
servant for your good. But if you do wrong, be afraid, for rulers do
not bear the sword for no reason. They are God’s servants, agents
of wrath to bring punishment on the wrongdoer.”8
Some interpret the term “the sword” in the bible as meaning
“execution” and this passage as meaning that God allows, even if he
does not require, execution by the state. The New Testament was
written after Christianity had come to power and thus presents a
view of Christianity from the perspective of authority, rather than
that of radicals under the yoke of an oppressive force. No longer was
Christianity the faith of the oppressed or the radical; it had become
the tool of the establishment and the alleged power behind kings,
queens, and empires. Romans 13 therefore brings the discussion of
capital punishment and early law back to the Code of Hammurabi.
Like the New Testament, the Code of Hammurabi was written by the
ruling class, and expressed a desire among these leaders of society to
mandate adherence to their leadership.

Fear and Anger
Execution is a way for societies to manage fear and anger. Fear of how
certain behaviors may affect society, fear of losing social advantage,
fear of becoming victims of crime or violence, and fear that society may
crumble under the influence of outside forces or destructive internal
agents. Execution also substitutes systematized violence for individual
violence in an effort to alleviate a perceived need for retribution.
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However, laws are necessarily subjective and geared toward the
perceived needs and values of societies. In 2019, there are still societies
around the world in which individuals can be executed for adhering to
outlawed religions or for violating gender or sexual norms. In exploring
the debate surrounding capital punishment, it would be helpful to
examine one’s own presuppositions and prejudices on the issue as well.
In the United States, attitudes are changing, values are evolving, and
the collective momentum of global culture is exerting an influence
on how Americans perceive their government and its role in society.
How this evolution proceeds may depend on a number of factors, but
ultimately reflects the constant push and pull between humanity’s
links to its past and the urge to create a more harmonious, egalitarian,
and prosperous future.
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18th C BCE:

Babylonian Code of Hammurabi is developed and
includes the principle of an “eye for an eye.”

621 BCE:

The Draconian Code of Athens utilizes the death penalty
to punish every crime.

6th C BCE:

The Solonian Code replaces the Draconian Code.

451 BCE:

The Roman Law of the Twelve Tables is developed.

4th C BCE:

The Hippocratic Code is first introduced.

1300s:

English courts begin using the “good and evil” test to
determine criminal culpability.

1553:

The first prohibition against “cruel and unusual”
punishment is established in British law.

1607:

Jamestown colony is established.

1608:

Jamestown colonists conduct the nation’s first execution,
of Captain George Kendall.

1612:

Dale’s Code becomes the first English-language legal
code in the Western hemisphere.

1620:

The Plymouth Colony Combination recommends
execution based on the Old Testament.

1630:

Plymouth executes Jon Billington for murder, the first
execution in the universalist colonies.

1641:

The Massachusetts Body of Liberties becomes the first
set of laws to limit the use of the death penalty.
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1682:

The Great Law of Pennsylvania is the first law to utilize
capital punishment only for murder and to diverge from
capital punishment based on the old testament.

1689:

English Bill of Rights is passed.

16911692:

Puritan Colonies utilized death penalty provisions
regarding religious violations to execute women and
men suspected of witchcraft or communing with satanic
forces.

1764:

Cesare Beccaria’s “An Essay on Crimes and
Punishments” is published, influencing U.S. law.

1775:

First edition of the U.S. Articles of War allows execution
for a number of crimes.

1776:

Virginia’s Declaration of Rights prohibits cruel and
unusual punishment.

1787:

U.S. Constitution is adopted.

1789:

The Eighth Amendment prohibiting “cruel and unusual
punishment” is established.
Fourteenth Amendment guaranteeing “due process” and
“equal protection” under the law is established.

1790:

The Crimes Act of 1790 becomes America’s first federal
criminal law, with seven crimes punishable by death.
The United States holds the first federal execution of
British sailor Thomas Bird.

1792:
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Benjamin Rush publishes “On Punishing Murder by
Death.”
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1793:

Pennsylvania Attorney General William Bradford
publishes “An Enquiry How Far the Punishment of
Death is Necessary in Pennsylvania.”

1830:

Robert Rantoul Jr. publishes first study showing that
capital punishment does not deter crime.

1833:

Rhode Island prohibits public execution.

1835:

The Maine Law is passed, limiting the speed of execution
and establishing a moratorium in the state.

xxxi

New York prohibits public execution.
1838:

Tennessee becomes the first state to eliminate mandatory
capital punishment.

1843:

Cheever and Sullivan debates on capital punishment are
held in in New York.
The Daniel M’Naghten case in England establishes
the idea that a person must be able to comprehend the
legal and moral consequences of an act to be held legally
responsible.
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1845:

American Society for the Abolition of Capital Punishment
is formed.

1852:

Rhode Island becomes the first state to abolish capital
punishment.

1858:

The Washington State execution of Chief Leschi becomes
one of the most famous cases of wrongful execution in the
country.

1865:

Mary Surratt is executed for her role in the conspiracy to
assassinate Abraham Lincoln.
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1879:

Supreme Court rules in case of Wilkerson v. Utah
that death by firing squad is not cruel and unusual
punishment.

1890:

William Kemmler becomes the first man executed by
electrocution.

1897:

Federal reforms reduce the number of capital crimes.

1907:

Kansas becomes the second state to eliminate the death
penalty.

1910:

Weems v. U.S. establishes precedent for Eighth
Amendment challenges to the death penalty.
The Association of Medical Officers of American
Institutions for Idiotic and Feeble-Minded Persons
utilizes IQ testing to divide persons into legal categories.

1912:

Study from the American Prison Congress reveals that
wrongful executions have occurred in the United States.

1921:

Nevada becomes the first state to allow execution by gas
chamber.

1929:

The case of Smith v. United States establishes the
defense of “irresistible impulse.”

1945:

Private Eddie Slovik is the last U.S. soldier executed for
desertion.

1948:

The Uniform Code of Military Justice refines the U.S.
approach to capital punishment in military cases.
Universal Declaration of Human Rights begins an
international movement away from execution.

1953:
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Julius and Ethel Rosenberg become the first citizens
executed for espionage in the United States.
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1954:

Case of Durham v. United States establishes precedent
for the prohibition against the execution of insane
persons.

1958:

Trop v. Dulles introduces the idea of “evolving standards
of decency.”

1966:

The organization Americans for Effective Law
Enforcement begins the victim’s rights movement.

xxxiii

Supreme Court establishes the Miranda Rights.
1967:

The case of Witherspoon v. Illinois prohibits states from
eliminating individuals with conscientious scruples from
capital juries.

1968:

Supreme Court case of Brandenburg v. Ohio eliminates
punishments for sedition.
Richard Nixon initiates the modern “Law and Order”
political strategy that increases the use of the death
penalty.
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1971:

Furman v. Georgia results in a temporary federal
moratorium on capital punishment.

1974:

National Conference of Catholic Bishops issues a
statement against capital punishment.

1975:

Gregg v. Georgia reverses the federal moratorium on
capital punishment.

1980:

American Medical Association (AMA) releases a
statement prohibiting members from taking part in
executions.

1982:

Charles Brooks is the first American killed by lethal
injection.
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xxxiv

Historical Timeline

The Victim and Witness Protection Act becomes the first
federal law in the victim’s rights movement.
Reagan administration makes more liberal use of the
death penalty as part of the “War on Drugs.”
1984:

John Hinckley Jr. is acquitted of attempted murder by
reason of insanity.

1986:

Case of U.S. v. Rodriguez limits the application of
treason charges.
Execution of intellectually disabled man Jerome Bowden
leads to a movement against the execution of the
intellectually disabled.

1987:

Thompson v. Oklahoma results in the ruling that the
execution of a minor is cruel and unusual punishment.
Bedau and Radelet release a study indicating that more
than 300 persons had been wrongfully convicted on
capital charges.
The American Bar Association (ABA) issues a statement
against the use of capital punishment on the grounds
that states are unable to administer the law fairly.

1989:

The case of Penry v. Lynaugh allows states to execute
individuals with intellectual disabilities.

1991:

Payne v. Tennessee results in ruling that juries can
consider victim impact in capital sentencing.

1993:

Marine Kirk Bloodsworth becomes the first person
convicted of a capital crime to be acquitted based on DNA
evidence.
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Historical Timeline

1994:

Omnibus Crime Bill deepens the U.S. mass incarceration
problem.

2001:

The execution of Timothy McVeigh sparks a debate on
whether or not executions should be broadcast for public
viewing.

2002:

In the case of Atkins v. Virginia the Supreme Court rules
that the execution of persons with intellectual disabilities
violates the Eighth Amendment.

2005:

The case of Roeper v. Simmons made it unconstitutional
to execute an individual for crimes committed before the
age of 18.

2007:

Cunningham v. California results in the ruling
that aggravating circumstances must be proven to
be considered by juries as justification for capital
punishment convictions.

xxxv

New York State abolishes capital punishment.
2008:

In the case of Baze v. Rees, Supreme Court rules that
lethal injection is not cruel and unusual punishment.

2009:

New Mexico abolishes capital punishment.
Study in the Journal of Criminal Law results in the
finding that the vast majority of experts believe the
death penalty has no deterrent benefit.

Death Penalty.indd xxxv

2010:

European Union bans the export of drugs for use in
execution.

2011:

Ohio becomes the first state to use pentobarbital in an
execution.
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xxxvi

Historical Timeline

2012:

Connecticut abolishes the death penalty.

2013:

Maryland abolishes the death penalty.

2015:

Pennsylvania and Nebraska establish moratoriums on
the use of capital punishment.
Supreme Court case of Glossip v. Gross allows states to
use the controversial drug midazolam in executions.

2018:

Washington State Supreme Court rules that the state’s
death penalty is unconstitutional.
Donald Trump voices support for capital punishment in
drug cases similar to Chinese criminal justice.

2019:

142 out of the world’s 195 nations have abolished capital
punishment.
Attorney General William Barr issues a directive to the
federal government to schedule the execution of five
inmates, resuming capital punishment after a 16-year
hiatus.
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ROYAL TRADITIONS
Capital Punishment in the Colonies (1607–1670)

1

Introduction
The history of the death penalty can be traced back to prehistoric
societies that used ritualized violence. Evolving from pre-Babylonian
societies to the Greek and Roman cultic traditions to ecclesiastical law,
American colonial law regarding capital punishment—in fact much
of colonial law—has its roots in English common law. Although the
colonies tried to differentiate themselves from British monarchical
traditions, the prevailing views on execution were heavily influenced
by a blend of religious Reformation and English common law. As life
in the colonies was often chaotic and harsh due to disease, lack of
food, and Native American hostility, some of the earliest codes that
developed—such as “Dale’s Code” in Jamestown—made liberal use
of corporal and capital punishment to keep order. The death penalty
was authorized for even minor infractions such as feigning sickness to
avoid work or military service, stealing crops from a garden, trading
with Native Americans, criticizing the Virginia Company, and sodomy.
Later laws developed in Plymouth and Massachusetts Bay reduced the
number and type of crimes punishable by death, as well as the number
of actual executions, which mostly occurred for the crime of murder.
All of the colonies, however, made liberal use of corporal punishment,
including whipping and beating with sticks.
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Royal Traditions
Capital Punishment in the Colonies (1607–1670)
Law in the United States is more or less a direct continuation of English
law, specifically English “common law,” as it was imported into the United
States with the establishment of the colonies. Even when America tried
to break with British tradition and the colonies-turned-states created
their own laws, at times purposefully abandoning the laws of England,
the resulting criminal codes were still closely related to British common
law. Capital punishment in the United States has had a similar evolutionary origin. The statutes governing it were similar to those developed in
England, which were in turn inspired by ecclesiastical law—which was
itself an evolution of Roman and Greek cultic traditions handed down
from the Babylonians; those traditions came from the pre-Babylonian
warring states of the Fertile Crescent—the region where the first settled
agricultural communities of the Middle East and Mediterranean basin
are thought to have originated. The origins of capital punishment can be
traced as far back as the prehistoric human societies that used ritualized
violence to control and protect their populations. Thus, understanding the
views on execution that flourished and spread in the Colonial Era begins by seeing how religious Reformation and English common law were
blended in the process of creating the first experimental societies in the
new world.

How the Common Law Works
The American legal system, like the English legal system that preceded it,
functions according to two different kinds of law: common law and statutory or legislative law. Common law can be described as a set of legal
principles derived from the collective court rulings of history. Each time a
court hands down a ruling, it becomes part of the collective common law,
establishing legal precedent for certain positions on certain issues. Over
time, subsequent jurists recognize the collective authority of this doctrine.

Death Penalty.indd 3

8/6/2019 8:37:35 AM

4

DEATH PENALTY

In a way, the common law functions according to a selection process
in which the majority view gains power through repetition. Thus, though
juries and justices may vary in their views on certain issues, over time a
collective momentum is achieved behind a certain interpretation of the
law, or indicating a direction for the future evolution of the law.
Although common law can create a substantive impetus for a certain
legal position, this body of legal precedent can also be immediately and
permanently altered through the imposition of another kind of law, known
as statutory or legislative law. Legislative law is created by a legislature or
other law-making body and is typically seen as superseding common law.
Even if a century or more of court rulings have established legal standing
on a certain issue, a state or federal legislature can invalidate decades of
common law ruling by establishing a new statute.
The ability to eliminate common law tradition with legislation is important for two reasons. First, legislative law is seen as a more accurate
interpretation of the public will, because it is created by representatives
elected to represent the people directly, rather than through court rulings.
Second, societies need a way to eliminate a host of past laws when new
ways of thinking, new information, or other developments are seen as
invalidating past thinking on an issue.1 Without legislation, the collective
weight of past precedent would make it difficult for the law to evolve.
Thus, the combination of common and legislative law provides a way for
societies to accumulate collective legal opinion on the law, to test legislation in the courts, and finally to filter new legislative innovation through
the system to enact broader changes to a society’s legal structure.
America’s legal system has also always been deeply influenced by ecclesiastical law, which is a body of law developed through a combination of
scriptural canon and civil law as interpreted by a series of ecclesiastical
courts convened to rule on issues involving the church in England. In the
transition from English law to colonial law, the colonies adopted a number
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of legal principles developed by the ecclesiastical courts. Because several of the U.S. colonies were led by radical Christian groups, much of the
early law of the United States had deep religious influence.
To provide a relevant example from the history of British law, consider the
case of sodomy. For centuries, sodomy was prohibited under common
law by a series of rulings based on ecclesiastical law. However, variation
in these rulings across England eventually convinced the legislature to
take on the issue through the development of new statutes. This resulted
in the Buggery Act of 1533, which made sodomy a state crime punishable
by death. This act was then reflected in common law, as centuries of later
court cases utilized the Buggery Act as precedent. Gradually, the British
people and legislators came to believe that capital punishment was too
stringent a penalty for homosexual behavior and so, in 1861, the British
legislature passed the Offences Against the Person Act, which abolished
the death penalty for sodomy and instead imposed a maximum sentence
of 10 years imprisonment. The 1861 Offences Against the Person Act invalidated both the 1533 Buggery Act and all the common law rulings that
came before and after it. Thus, it is the combination of common law and
legislative law that creates a nation’s legal framework, with both common
law and legislative law influencing each other and evolving in consort.2

Miniature Englands and Corporate Laws
Americans have long celebrated the founding of the American colonies
as the triumph of religious exiles seeking to escape from British religious
persecution. To be sure, some colonists saw themselves as religious
seekers, and yet for most colonists the establishment of the colonies was
a far more prosaic enterprise. American colonists were often economic
pioneers seeking to escape from the controlled economy of Europe and
to get rich from a new land bursting with unclaimed resources. Under the
British monarchy, most of the nation’s wealth was controlled by an entrenched aristocracy, and this meant that there was little to no economic
mobility. America offered the possibility of earning wealth and power far
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in advance of what one might have achieved within the stratified caste
system of England.
Even those colonists who came to America searching for religious freedom did not envision the societies that they helped to create as being
fundamentally different from what they left behind. Like their British forbearers, the colonists were Christian. They believed that divine authority
played a role in determining civic leadership, and they embraced much
of the culture and traditions of their former homeland. The colonists even
imported British crops and plants, and later British animals, to make their
new home—not surprisingly called “New England”—more like the one
they’d left behind.
In the case of State v. Campbell, T.U.P. the court record contained the
following remark:
“When the American Colonies were first settled by our
ancestors it was held, as well by the settlers, as by the judges and
lawyers of England, that they brought hither as a birthright and
inheritance so much of the common law as was applicable to their
local situation, and change of circumstances.”3
The first British colony in the United States was the Jamestown Colony,
established in what is now the state of Virginia in 1607. The Jamestown
colonists were loyal to the British crown, and undertook the voyage
searching for economic opportunity. The expedition was funded and the
new colony was organized by the Virginia Company, a joint-stock corporation approved by King James I of England for the purpose of creating new business ventures in the New World. The formation of the new
joint-stock Virginia Company was innovative, following in the examples
of the Moscovy Company and East India Company, and provided a way
for investors in England to earn passive profit from the empire’s colonial
activities.4
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Cover page of “The Generall Historie of Virginia, New-England, and the Summer
Isles” by Capt. John Smith. The armorials of the Virginia Company are shown at far
left, via Wikimedia.

Death Penalty.indd 7

8/6/2019 8:37:38 AM

8

DEATH PENALTY

Jamestown had not yet developed its own colonial laws when the colony held its first public execution, that of Captain George Kendall (1570–
1608), who has the dubious honor of being the first person in America
sentenced to death in a civil trial and the first person executed by colonial
authorities. Little is known about Kendall except that, from the writings of
famed Jamestown founders like Captain John Smith, he had been something of a hero before his arrest and execution and was credited with
having spearheaded efforts to protect the colony from invasion.
In the official records of the colony, it is described that Kendall was executed for “mutiny against the British crown,” but historians have called
the veracity of the charge into question. The original Jamestown Colony,
little more than an encampment along what is today the James River, was
headed by seven “councilors,” who were in charge of various aspects
of the society’s operations. Threatened by disease and Native American
hostility, the initial 100 colonists fell into discord. Two of the colony’s leaders, Captain Edward Maria Wingfield and Kendall, developed a rivalry. As
supplies dwindled and tensions escalated, Kendall became critical of the
council’s leadership, and he was voted off the council, though the specific
reasons have not been preserved. He was then arrested and confined to
their ship. Historians have found evidence that other members of the colony were plotting to overthrow Captain Wingfield, who was later ejected
and replaced, after which time Kendall was permitted to leave the ship so
long as he agreed not to carry arms.
Though the details are lost, at some point a blacksmith named James
Read attempted to strike the newly appointed president and was sentenced to death. Read then apparently avoided execution by telling the
council that Kendall had been plotting a mutiny against the council. The
story goes that Kendall was tried for the crime of mutiny, a trial for which
there is no record, and was executed by firing squad. However, historians
have noted that the charge of mutiny seems insufficient to warrant the
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death penalty. Others who had proven involvement in the suspected plot
were spared any punishment, and Kendall had significant rank within the
colony.
Historian James Barbour found references to “heinous matters” in depictions of the events leading to Kendall’s execution, including a report
by Irishman Francisco Maguel, who returned to Ireland after his service
in the colony, telling an Irish archbishop that the English had tried a man
for attempting to travel to Spain to give the Spanish King information on
English activities in the colony. Had the real charge in Kendall’s trial been
espionage and treason, that would have been sufficient to warrant the
death penalty. Kendall’s high rank may have spared him from hanging,
which was the method of execution for low-ranking individuals, and this
may have explained why he was killed by firing squad, the method used
for military enemies and officers.5
It was not long after Kendall’s execution that the leaders of Jamestown
set about creating a new set of laws for the colony. Deputy Governor Sir
Thomas Dale took the lead in this effort, which resulted in a voluminous
1,000-page document now known as “Dale’s Code,” or the “Lawes Divine, Morall, and Martiall,” or the “Laws of 1612.” Though recognized
as the earliest English-language law in the Western hemisphere, Dale’s
Code was not a law in the modern sense—it had not been created by a
legislative body and was not enforced by a court. The governor of the
Virginia colony was appointed by the Virginia Company rather than elected, and can be thought of as a corporate manager rather than a political
leader. Dale’s Code was thus a series of corporate rules and regulations
that also covered what would otherwise be classified as civil law. Unlike
all future colonial law, Dale’s Code did not embrace English common law
directly and provided no system of jury trial for the accused. The crimes
listed in the code, therefore, describe crimes against the colonial charter
or, essentially, the company, though the colonial charter stated that all
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members of the colony should enjoy the protections given to any citizen
of England.
Deputy Governor Dale arrived in the colony in May of 1611, bringing with
him a new batch of settlers and a strong military force. It was this military
detachment that provided the force behind the laws written primarily by
Dale, with additions by Governor Thomas West (Baron De La Warr), who
was appointed by the Virginia Company in 1610. After the laws went into
effect in 1612, the strict enforcement of the code gained Dale, and the
colony, a reputation for cruelty bordering on evil. Dale’s Code made liberal
use of both corporal and capital punishment for even minor infractions,
and the colonists living under this regime enjoyed less freedom even than
the subjects of the English crown. The following excerpts from the document demonstrate how this earliest American law handled the issue of
capital punishment:

FOR THE COLONY IN VIRGINEA
BRITANNIA LAVVES DIUINE, MORALL,
AND MARTIALL, & C.
William Strachey
Virginia, 1572–1621
Source Document Excerpt

2. That no man speake impiously
or maliciously, against the holy and
blessed Trinitie, or any of the three
persons, that is to say, against God the
Father, God the Son, and God the holy
Ghost, or against the knowne Articles
of the Christian faith, vpon paine of
death.
3. That no man blaspheme Gods
holy name vpon paine of death, or vse
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vnlawfull oathes, taking the name of
God in vaine, curse, or banne, vpon
paine of seuere punishment for the
first offence so committed, and for
the second, to haue a bodkin thrust
through his tongue, and if he continue
the blaspheming of Gods holy name, for
the third time so offending, he shall be
brought to a martiall court, and there
receiue censure of death for his offence.
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continued
4. No man shall vse any traiterous
words against his Maiesties Person, or
royall authority vpon paine of death.
5. No man shall speake any word,
or do any act, which may tend to the
derision, or despight of Gods holy word
vpon paine of death: Nor shall any
man vnworthily demeane himselfe
vnto any Preacher, or Minister of the
same, but generally hold them in all
reuerent regard, and dutifull intreatie,
otherwise he the offender shall openly
be whipt three times, and aske publike
forgiuenesse in the assembly of the
congregation three seuerall Saboth
daies.
...
8. He that vpon pretended malice,
shall murther or take away the life
of any man, shall bee punished with
death.
9. No man shal commit the horrible,
and detestable sins of Sodomie vpon
pain of death; & he or she that can be
lawfully conuict of Adultery shall be
punished with death. No man shall
rauish or force any woma, maid or
Indian, or other, vpon pain of death,
and know ye that he or shee, that shall
commit fornication, and euident proofe
made thereof, for their first fault shall
be whipt, for their second they shall be
whipt, and for their third they shall
be whipt three times a weeke for one
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month, and aske publique forgiuenesse
in the Assembly of the Congregation.
10. No man shall bee found guilty of
Sacriledge, which is a Trespasse as well
committed in violating and abusing any
sacred ministry, duty or office of the
Church, irreuerently, or prophanely,
as by beeing a Church robber, to filch,
steale or carry away any thing out of
the Church appertaining thereunto, or
vnto any holy, and consecrated place,
to the diuine Seruice of God, which no
man should doe vpon paine of death:
likewise he that shall rob the store
of any commodities therein, of what
quality soeuer, whether prouisions of
victuals, or of Arms, Trucking stuffe,
Apparrell, Linnen, or Wollen, Hose or
Shooes, Hats or Caps, Instruments or
Tooles of Steele, Iron, &c. or shall rob
from his fellow souldier, or neighbour,
any thing that is his, victuals, apparell,
household stuffe, toole, or what
necessary else soeuer, by water or land,
out of boate, house, or knapsack, shall
bee punished with death.
11. Hee that shall take an oath
vntruly, or beare false witnesse in any
cause, or against any man whatsoeuer,
shall be punished with death.
12. No manner of person whatsoeuer,
shall dare to detract, slaunder,
calumniate, or vtter vnseemely, and
vnfitting speeches, either against his
Maiesties Honourable Councell for
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For the Colony in Virginea Britannia Lavves Diuine, Morall, and
Martiall, & c.
continued
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this Colony, resident in England, or
against the Committies, Assistants
vnto the said Councell, or against the
zealous indeauors, & intentions of the
whole body of Aduenturers for this
pious and Christian Plantation, or
against any publique booke, or bookes,
which by their mature aduise, and
graue wisedomes, shall be thought
fit, to be set foorth and publisht, for
the aduancement of the good of this
Colony, and the felicity thereof, vpon
paine for the first time so offending,
to bee whipt three seuerall times, and
vpon his knees to acknowledge his
offence, and to aske forgiuenesse vpon
the Saboth day in the assembly of the
congregation, and for the second time
so offending to be condemned to the
Gally for three yeares, and for the third
time so offending to be punished with
death.

paine for the first time so offending
to be whipt three seuerall times, and
vpon his knees to acknowledge his
offence, with asking forgiuenesse vpon
the Saboth day in the assembly of the
congregation, and for the second time
so offending to be condemned to the
Gally for three yeares: and for the third
time so offending to be punished with
death.

13. No manner of Person whatsoeuer,
contrarie to the word of God (which tyes
euery particular and priuate man, for
conscience sake to obedience, and duty
of the Magistrate, and such as shall be
placed in authoritie ouer them, shall
detract, slaunder, calumniate, murmur,
mutenie, resist, disobey, or neglect the
commaundements, either of the Lord
Gouernour, and Captaine Generall, the
Lieutenant Generall, the Martiall, the
Councell, or any authorised Captaine,
Commaunder, or publike Officer, vpon

17. No Cape Marchant, or Prouant
Master, or Munition Master, or Truck
Master, or keeper of any store, shall at
any time imbezell, sell, or giue away
any thing vnder his Charge to any
Fauorite, of his, more then vnto any
other, whome necessity shall require
in that case to haue extraordinary
allowance of Prouisions, nor shall they
giue a false accompt vnto the Lord
Gouernour, and Captaine Generall,
vnto the Lieuetenant Generall, vnto the
Marshall, or any deputed Gouernor, at

...
15. No man of what condition soeuer
shall barter, trucke, or trade with
the Indians, except he be therunto
appointed by lawful authority, vpon
paine of death.
16. No man shall rifle or dispoile, by
force or violence, take away any thing
from any Indian comming to trade, or
otherwise, vpon paine of death.
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continued
any time hauing the commaund of the
Colony, with intent to defraud the said
Colony, vpon paine of death.
...
29. No man or woman, (vpon paine
of death) shall runne away from the
Colonie, to Powhathan, or any sauage
Weroance else whatsoeuer.
30. He that shall conspire any
thing against the person of the Lord
Gouernour, and Captaine Generall,
against the Lieutenant Generall, or
against the Marshall, or against any
publike seruice commaunded by them,
for the dignitie, and aduancement
of the good of the Colony, shall be
punished with death: and he that shall
haue knowlege of any such pretended
act of disloyalty or treason, and shall
not reueale the same vnto his Captaine,
or vnto the Gouernour of that fort or
towne wherein he is, within the space
of one houre, shall for the concealing of
the same after that time, be not onely
held an accessary, but a like culpable
as the principall traitor or conspirer,
and for the same likewise he shall
suffer death.

vp therin any root, herbe, or flower,
to spoile and wast or steale the same,
or robbe any vineyard, or gather vp
the grapes, or steale any cares of the
corne growing, whether in the ground
belonging to the same fort or towne
where he dwelleth, or in any other,
shall be punished with death.
The Summarie of the Marshall
Lawes.
1. No man shall willingly absent
himselfe, when hee is summoned to
take the oath of Supremacy, vpon paine
of death.
...
47. Whosoeuer shal faine himselfe
sick, vpo the point of fight, or when
any worke is to be done or slip away
from the seruice of either, shall be
punished by death.
48. VVhosoeuer shall raise any
question, brabble or braule in the
watch, or Amboscado, or in Scout, or
Sentinel in any other effect, or make
any noise or rumor where silence,
secrecie, and couert is to be required,
shall be punished with death.6

What man or woman soeuer, shal ro
bany garden, publike or priuate, being
set to weed the same, or wilfully pluck
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The Virginia Company viewed capital punishment as something to be
used liberally in an effort to protect the company’s profits and security,
as well as to enforce adherence to the religious morality of the church.
The list of crimes for which the death penalty was authorized was long,
including such transgressions as making noise when silence or covert
activity is required, feigning sickness to avoid work or military service,
stealing crops from a garden, trading with Native Americans, stealing the
property of another, bearing false witness against another, criticizing the
Virginia Company, and sodomy.
Death was only one of the many ways that violence was used to control
the colony, as there were also a hefty list of crimes for which corporal
punishment was authorized, such as speaking disrespectfully to a member of the Virginia Company, gambling, missing church service, fornication, and adultery. Punishment for these crimes included whippings and
confinement to a pillory, which is a wooden framework with holes for the
head and hands that can be used to imprison an individual while they are
subjected to public view or abuse. Crimes that involve spoken infractions,
such as blasphemy or speaking ill of the company, might lead to death
but were also punished by having a “bodkin,” (a thick, short needle used
for sewing leather or heavy cloth), driven through the tongue. In some
cases, the law recommended complete removal of the tongue.7

Faith and Death in the New World
The second and third American colonies were both established in what
became the State of Massachusetts and were both founded by people
who would today be considered religious fundamentalists. The Puritans
and Pilgrims were two versions of a splinter sect of English Protestantism
based on the perception that the reform of English Christianity had been
incomplete. The Church of England had become a system for the transmission and maintenance of wealth and power, with heads of state living
wealthy lives akin to royalty, and church courts corrupted by the will of
the aristocracy. The Puritans and Pilgrims sought to escape this situation,
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Polemical popular print with a catalogue of Protestant sects, British Museum, via Wikimedia.

which they saw as unjust, and the opportunity to colonize the New World
seemed an opportunity to perpetuate their view of an ideal Christian society.
The Pilgrims were the true religious rebels of American history. Having
broken with the Church of England, the Pilgrims were forced into hiding in
Holland under penalty of arrest or execution. Dutch law embraced freedom of religion; and thus the Pilgrims were able to practice their religion
as they saw fit, but they were concerned that, over time, their children
would essentially become Dutch rather than English. What they really
wanted was to create what they saw as the purest expression of English
Christianity, free from the perceived corruption of the monarchy and the
church administration in England. In 1620, the Pilgrims embraced an opportunity to take part in an effort to colonize the part of the “New World”
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then known as “Northern Virginia,” but
later called “New England.”8 To be clear,
the Pilgrims did not object to the English
throne, and considered themselves subjects of the King of England, who was
seen as the rightful ruler chosen by God.
What they objected to was the church
hierarchy and administration, which they
saw as corrupt and poisoned by greed.
Ten years later, another group of Protestant reformers, known as the Puritans,
also embarked to New England. These
colonists had similar grievances with the
Church of England but had not officially
broken with it, instead hoping to change
the church from within. In coming to
New England, the Puritans imagined
themselves recreating the biblical story
of Exodus in which the Israelites escaped the bonds of oppression by travPortrait of reformer John Calvin, via Wikimedia.
eling to a new land. Like the Pilgrims,
the Puritans were religious fundamentalists, believing that spirituality
should be the center of all social and political life. In establishing the rules
of their new colony, the Massachusetts Bay Colony that ultimately became the city of Boston, the Puritans drew from the teachings of reformer
John Calvin, who taught that all of humanity was mired in sin but that
God selected chosen people, “the elect,” for salvation.
Neither the Pilgrims nor the Puritans could be depicted as heroes of social justice by modern standards. Though both groups sought to escape
the oppressive yoke of monarchic England, the Puritanical philosophy
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was one of strict social controls. Women and children were the property
of men, leaders of the church were unquestioned in their authority under
penalty of violence or death, and anyone who did not accept their strict
fundamentalist interpretation of scripture could be dehumanized and even
abused without repercussion. The Pilgrims were the first to codify laws for
their new version of British Protestant society and, because they lacked
a royal charter from England, which would have transplanted common
law to their colony, the Pilgrims created their own body of laws, called a
“combination.” According to the Plymouth Colony Archive Project at the
University of Illinois, the combination began:
“In the name of God, Amen. We whose names are
underwritten, the loyal subjects of our dread sovereign, Lord King
James, by the Grace of God, of Great Britain, France, and Ireland,
King, Defender of the faith, etc. Having undertaken for the glory
of God, and the advancement of the Christian faith, and the honor
of our King and country, a voyage to plant the first colony in the
northern parts of Virginia; do by these presents solemnly and
mutually, in the presence of God and one another, covenant and
combine ourselves together into a civil body politic, for our better
ordering and preservation, and furtherance of the ends aforesaid:
and by virtue hereof, do enact, constitute, and frame such just
and equal laws, ordinances, acts, constitutions, and oﬃcers, from
time to time, as shall be thought most meet and convenient for the
general good of the colony; unto which promise all due submission
and obedience.”

The section on “Criminal and Immoral” conduct laid out six crimes (or
categories of crimes) designated for capital punishment:
• Treason or Rebellion against the colonies, England, or the King
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• Willful Murder
• Solemn Compaction or conversing with the devil by way of
witchcraft or conjuration or the like
• Willful and purposed burning of ships or houses
• Sodomy, rape, and buggery
• Adultery
Though adultery is listed in the potential capital offenses, these cases
were most often handled by punishments other than execution. Further,
even though the law allowed for execution for six basic categories of
crimes, few executions actually took place. The first person executed
under Plymouth law was a man named John Billington, who was hung for
murder in 1630. In 1638, a man named Arthur Preach and two servants
were hanged for robbery. In 1648, a woman named Alice Bishope was
killed for killing her own child. In 1675, three Native Americans were killed
for allegedly spying for the King of England (during the lead-up to the revolution), and three other Indians were formally hanged, and another beheaded, for the alleged murder of an English woman in 1676. The only execution for sexual crimes on record occurred in 1642 when a man named
Thomas Graunger, about 16 or 17 years old, was executed for having sex
with several animals, all of which were killed before Graunger was hanged
for the offense. A number of other trials for sexual offenses were recorded, but did not result in execution. The Plymouth authority used corporal
punishment much more often than execution. Over the years, historians
have recorded nine instances of individuals being whipped for fornication, two whippings for drunkenness, ten whippings for lewd or lascivious
behavior, and four whippings for theft.9
The Puritan Massachusetts Bay Colony developed a similar set of laws
in their 1641 “Massachusetts Body of Liberties.” Unlike the Pilgrims, the
Puritans had a Royal Charter and so the laws they developed were a
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combination of English common law and ecclesiastical law. There were
twelve capital offenses listed in the Bay Colony laws, including violations
of any of the Ten Commandments of the Old Testament, though historians
have found that, in practice, most violations of the commandments were
punished by methods other than death. Puritan law contains many of the
elements that were later incorporated into U.S. law, such as the principle
that no citizen of the colony should be punished without some form of
due process and the provision of trial by jury for accused criminals.
Historians have found records of executions, primarily for murder, though
there is one recorded execution for adultery in the colony’s official record. Even though the Pilgrims and Puritans are radically conservative by
modern standards, the colonies developed by these religious exiles were
somewhat liberal in comparison to the English monarchy. For instance,
the twelve capital offenses of the Bay Colony fell substantially short of the
thirty-one capital crimes on the books in England during the reign of King
James I.10
As in the other colonies, execution was only one of the many ways that
violence was used to exert social control in Pilgrim and Puritan society.
Pilgrims and Puritans also used whipping, beating with sticks, and a variety of other forms of corporal punishment. There was a distinct focus in
both societies in utilizing public shaming as a punishment. Famously, individuals convicted of certain crimes would be made to exhibit themselves
in public wearing a sign to indicate their crime. Historians found records
of a case in 1650 when a Ms. Ann Boulder of Boston was made to stand
in public for an hour, wearing shackles, with a sign pinned to her clothing
that read, “Public Destroyer of Peace.” A man in the Puritan community in
Hartford, Connecticut, was convicted in 1650 and made to stand upon a
stool in public wearing a sign that read, “An Open and Obstinate Contemner of God’s Holy Ordinances.” The idea behind such public displays was
not only humiliation, but also public scrutiny and condemnation. A person so punished might be observed more closely by neighbors and other
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In a judgment reminiscent of colonial punishments, in 2014 a judge ordered Cleveland resident Edmond
Aviv to sit on a street corner with a sign reading “I am a bully” after Aviv made racially insensitive
remarks to his neighbor. By Aaron Josefczyk, via Wikimedia.

community members seeking to espy “wicked” behavior, while the individual might also suffer social ostracization and the loss of social capital
as a result of such a punishment.

Violence For Profit, Power, and Social Control
In the American colonies, capital punishment was infrequently used and
was more often utilized as a threat to deter criminality and perceptively
immoral behavior. The Pilgrims and Puritans believed that God judged
entire societies rather than individuals and, therefore, forcing members of
the community to adhere to a certain kind of Christian morality was key to
avoiding eternal damnation for the entire community. Those who violated
the moral order were not only risking their own damnation, but that of the
community as well. This accounted for an exaggerated fear that motivated the use of what would today be considered extreme violence.
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Further, the Puritan and Pilgrim versions of Protestantism, like all of Christianity, evolved to embrace principles that were most likely designed to
encourage the growth of the community. This included religious tenets
that encouraged reproduction so as to increase the size of the adherent
population and thus its social and political power. All of the Abrahamic religions have similar religious “laws” encouraging reproduction and
prohibiting non-reproductive sexuality, and all of these tenets are a holdover from the time when the radical Abrahamic faiths were struggling for
survival in a world dominated by other religions. Modern Christianity is
still deeply influenced by this pro-reproduction attitude that was originally
adopted to increase the size of the faithful population.
It is interesting that, while some of the laws adopted in the New World
could be called more liberal than the laws of England, the colonies did not
avoid one of the primary problems that motivated departure from England—dominance of the elite class. The kind of punishments used in the
Bay Colony, for instance, depended on whether the accused was poor or
wealthy. Likewise, as the colonies grew, the wealthy elite were able to use
their influence to shape the law in their interests or to avoid prosecution
even when committing acts for which other members of society would
have been severely punished. Likewise, women and non-white offenders
were far more likely to suffer more severe punishments than men, especially wealthy or upper-class men. The modern debate about the U.S.
legal system, and capital punishment specifically, still reflects this criticism; that the law functions differently according to one’s class, race, and
sex. The hegemony of the aristocracy was one of the motivations for the
founding of the colonies, but in many ways the colonists failed to escape
the inequities of British rule because they brought too much of the system
with them, whether in the form of English common law, or religious tenets
of the Church of England, or because they held the same prejudices and

Death Penalty.indd 21

8/6/2019 8:37:51 AM

22

DEATH PENALTY

personal desire that also fueled corruption in the English aristocracy. As
the colonies grew into little microcosms of European societies, this same
corruption came to dominate the colonial landscape as it had in the European societies they fled.
It is not easy to know how the colonists felt about their laws. Not only is
there scarcity of information from the citizens living at the time, but written history of the colonies was shaped by those in power, rather than by
those who might have provided insight into how the laws of the colonies
impacted life among the citizenry. It is clear that the Jamestown Colony’s first set of laws was not well received and was replaced a few years
later by a new charter that granted due process and citizen input into the
law-making process. Likewise, public opinion of the zealous adherence to
Christian law represented by the Puritans and Pilgrims did not stand the
test of time. The word “puritanical” has come to represent being overly
chaste and concerned with strict interpretations of morality—decidedly
negative connotations. The colonies saw many rounds of legal reform
before the American independence movement brought about the possibility of uniting the colonial governments under a national banner. One of
the most significant occurred with the introduction of new kinds of radical
Christianity, known as Quakerism, Unitarianism, and Universalism. These
new interpretations of the faith challenged the prevailing views of mainstream Protestants, Pilgrims, and Puritans and led to a transformation
of the nation’s moral landscape as a series of new colonies evolved and
attempted to incorporate and express this new view of Christian thought.
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CONCLUSION
The first settlers of the colonies were very much under the influence
of English common law. This coupled with the often dangerous and
chaotic living conditions in the colonies led the Puritans and the
Pilgrims to rely heavily on corporal and capital punishment to keep
order in their societies. While laws began to evolve that limited the use
of capital punishment as early as 1641 with the Massachusetts Body
of Liberties, it wasn’t until the arrival of the Quakers, Universalists,
and Unitarians that America witnessed its first anti-death penalty
movement, which is the subject of the next chapter.
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DISCUSSION QUESTIONS
♦ How successful were the first American colonies in differentiating
themselves from the cultural and religious mores of the societies
they were fleeing?
♦ Was capital punishment applied evenly across and within the
colonies?
♦ What factors were considered in determining which crimes were
punishable by death?
♦ Was punishment for similar crimes the same across the population?
Why or why not? How does this play out today?
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